

































































CITIES; TAXATION: Tax increment financing. lowa Code §§ 403.19, 428.24-.29,
441.26, and ch. 433, 434, 437, 437A and 438 (2003). Property centrally assessed
under the authority of Director of the Department of Revenue, pursuant to lowa Code
sections 428.24 through 428.29, and lowa Code chapters 433, 434, 437, 437A, and
438, is not listed on the assessment rolls maintained by the county assessor pursuant
to Code section 441.26 and, therefore, is not included in determining the tax increment
financing available to fund urban renewal projects under Code section 403.19. (Miller
to Martin, Cerro Gordo County Attorney, 9-11-03) #-03-9-1

September 11, 2003

Paul L. Martin

Cerro Gordo County Attorney
220 N. Washington Avenue
Mason City, lowa 50401-3254

Dear Mr. Martin:

You have requested an opinion from this office addressing three questions
regarding the placement of centrally assessed property in tax increment financing (TIF)
districts formed pursuant to lowa Code section 403.19. We conclude that the value of
centrally assessed property should be excluded from the calculation of the aggregate
value of property in an urban renewai area for purposes of TIF.

lowa Code section 403.19 allows a municipality, defined as a county or city, to
provide by ordinance for the division and allocation of “taxes levied on taxable property
in an urban renewal area.” lowa Code § 403.19 (2003) (first unnumbered paragraph).
The lowa Supreme Court, in Richards v. City of Muscatine, 237 N.W.2d 48, 61 (lowa
1975), stated that the purpose of this section is to enable the “payment of urban
renewal bonds out of the tax increment brought about by the project itself.” The tax
increment provided for in subsection 403.19(2) allows for the payment of loans,
advances, indebtedness or bonds incurred for the project from the expected growth in
property taxes attributable to the taxable property in the urban renewai area established
under chapter 403.

You first ask whether property valued by the lowa Department of Revenue
(Department) or its Director under lowa Code chapters 428, 433, 434, 437, 437A and
438 is included in the calculation of the TIF valuation pursuant to lowa Code section
403.19. Subsection 403.19(1) provides that any determination of property taxes
available for allocation in a TIF district is based “upon the total sum of the assessed
value of the taxable property in the urban renewal area, as shown on the assessment
roll as of January 1 of the calendar year preceding the first calendar year in which the
municipality certifies [TIF debt] to the county auditor. . ..” lowa Code § 403.19(1) (2003)
(emphasis added). Therefore, the answer to your question is dependent upon whether
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the property centrally assessed by the Director under the chapters identified above is
. property shown on the “assessment roll” as that term is used in section 403.19.

The “ultimate goal in interpreting statutes is to determine and give effect to
legislative intent.” Holiday Inns Franchising, Inc. v. Branstad, 537 N.W.2d 724, 728
(lowa 1995). Intent is determined “from what the legislature said, not from what it might
or should have said. If the language is clear and unambiguous, we apply a plain and
rational meaning in light of the subject matter of the statute.” lowa Comprehensive
Petroleum Underground Storage Tank Fund Bd. v. Shell Oil Co., 606 N.W.2d 376, 379
(lowa 2000), citing lowa R. App. P. 14(f)(13). Further, when more than one statute is
relevant to statutory construction, a court must “consider the statutes together and try to
harmonize them.” lowa Dept. of Transportation v. Soward, 650 N.W.2d 569, 571 (lowa
2002); see Metier v. Cooper Transport Co., Inc., 378 N.W.2d 907, 912 (lowa 1985)
(statutes dealing with the same subject matter are considered together).

Properties assessed under Code sections 428.24 to 428.25 (public utility plants
and related personal property) and Code chapters 433 (telegraph and telephone
company property), 434 (railway property), 437 (electric transmission lines), 437A
(property used in the production, generation, transmission or delivery of electricity or
natural gas), and 438 (pipeline property) are all centrally assessed by the Director of the
Department of Revenue. Once these properties are assessed, the Director is required
to certify the assessed values of these properties as attributable to each county to the
respective county auditor where the properties are located. See lowa Code §§ 428.29,
433.8,434.17,437.9, 437A.19 and 438.14 (2003). Pursuant to lowa Code section
443.2, the county auditor then places these values on the tax list so that they can be
included for purposes of computing the debt incurring capacity of the county or political
subdivision. The Director is not authorized to list any centrally assessed property on the
assessment rolls described in lowa Code chapter 441.

An assessment roll only lists property which has been assessed by the city or
county assessor. As directed by lowa Code section 441.18,

Each assessor shall, with the assistance of each person
assessed, or who may be required by law to list property
belonging to another, enter upon the assessment rolls the
several items of property required to be entered for
assessment. The assessor shall personally affix value to all
property assessed by the assessor.

lowa Code § 441.18 (2003) (emphasis added). Once the assessor has completed the
assessment roll, it is submitted to the local board of review for approval. lowa Code

§ 441.17(7) (2003). Neither the assessor nor the local board of review has any role in
“valuing or assessing centrally assessed property and we find no statutory provision
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allowing the value of property which has been centrally assessed by the Director to be
included on the assessment roll.

Section 441.26 requires the assessment roll to be used by the assessor “in
listing the property and showing the values affixed to the property of all persons
assessed.” The assessor is then responsible to return the completed assessment rolls
to the county auditor. The county auditor then, as is the case with the centrally
assessed property certified by the Director, transcribes the property shown on the
assessment rolls to the tax list prepared pursuant to Code chapter 443. The tax list
contains the aggregate actual value of all taxable property within the county and
political subdivisions, including locally assessed property listed on the assessment rolls
and centrally assessed property as certified by the Director. lowa Code § 443.2 (2003).

As set forth above, TIF calculations are to be based “upon the total sum of the
assessed value of the taxable property in the urban renewal area, as shown on the
assessment roll . . ." lowa Code § 403.19(1) (2003) (emphasis added). Because
centrally assessed property is not listed on the assessment rolls, we must conclude that
this property is not included in the calculation of the tax increment available to pay the
various obligations attributable to the urban renewal area under Code subsection
403.19(2).

You next ask whether the adoption of lowa Code chapter 437A had an effect on
the inclusion of centrally assessed utility property in the calculation of the tax increment
under section 403.19. We conclude that the enactment of this Code chapter did not
alter the treatment of centrally assessed property for purposes of TIF.

Code chapter 437A, as enacted in 1998, creates a mechanism to replace
property taxes imposed on electric companies, natural gas companies, electric
cooperatives, and municipal utilities with an alternative system imposing generation,
transmission and delivery taxes on these entities. lowa Code § 437A.2 (2003).
Property used in gas and electric operations which is subject to replacement tax is
exempt from local property taxation.

All operating property and all other property that is primarily
and directly used in the production, generation,
transmission, or delivery of electricity or natural gas subject
to replacement tax or transfer replacement tax is exempt
from taxation except as otherwise provided by this chapter.

lowa Code § 437A.16 (2003).

All property subject to a replacement tax under section 437A.16 is also subject to
“an annual statewide property tax of three cents per one thousand dollars of assessed
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value.” lowa Code § 437A.18 (2003). The statewide property tax is administered by
the Director who is required to annually adjust the assessed value of the taxpayer’s
property and to report those values to the department of management and to the
respective county auditor. lowa Code § 437A.19 (2003). The result is that property
subject to the replacement tax under chapter 437A is centrally assessed under the
statewide property tax and does not appear on the assessment rolls.

You also ask whether property which is centrally assessed under chapter 437A is
treated differently than other centrally assessed property as to its inclusion in the
calculation of TIF under section 403.19. As discussed above, there is no provision in
section 403.19 which allows for the inclusion of taxes attributable to property not shown
on the assessment rolls in the tax increment calculation for a TIF district. Likewise,
there is no provision in chapter 437A which would allow for the inclusion of property
subject to the statewide property tax to be used in calculating a tax increment.
Therefore, as with other centrally assessed property, the value of property which is
centrally assessed under chapter 437A is not part of the tax increment for the urban
renewal area.

Finally, you ask whether the references to Code section 403.19 which are
contained in Code section 437A.15 were included in that section for the purpose of
grandfathering or legitimizing situations in which gas or electric utility property was
included, rightly or wrongly, in TIF calculations. We believe that they are.

When chapter 437A was enacted there were a limited number of TIF districts
that included the tax attributable from gas and electric utility property located within the
urban renewal area in the increment calculation. Even though such inclusion was in
error, taxing entities had committed this tax revenue to pay the various obligations
incurred from the urban renewal project. The legislature, in enacting chapter 437A, did
not intend to remove this utility property from the tax increments already committed to
pay these obligations. Therefore, provisions were made in lowa Code subsections
437A.15(5) and (6) to allow these properties to remain in the tax increments of the TIF
districts, and also to provide for their eventual removal.

, Specifically, subsection 437A.15(5) allowed taxing entities, defined in subsection
403.17(1), which already had included certain gas and electric utility property in their
TIF districts to continue dividing and allocating the replacement taxes attributable to

! Several sections of lowa Code chapter 437A were amended during the 2003
legislative session. 2003 lowa Acts (80" G.A.) ch. 106 (Senate file 275). The
amendments address new electric power generating plants and municipal utilities and
make adjustment to the formula for calculation of assessed values by the Director. The
. changes do not impact the outcome of this opinion.



Mr. Paul L. Martin
Cerro Gordo County Attorney
Page 5

those properties in the same manner as had been done for the property taxes
previously attributable to those same properties. This subsection merely recognized
that gas and electric utility property had been in the increment calculation in certain TIF
districts and, as such, allowed municipalities to continue to receive a share of
replacement tax revenues if this had occurred. Furthermore, subsection 437A.15(6)
specifically provides that

In lieu of the adjustments provided in subsection 5, the
assessed value of property described in section 403.19,
subsection 1, may be reduced by the city or county by the
amount of the taxable value of the property described in
section 437A.16 included in such area as of January 1,
1997, pursuant to amendment of the ordinance adopted by
such city or county pursuant to section 403.19.

This subsection allowed cities or counties to remove gas and electric utility properties
from the tax increments of the TIF district once the assessed values of the locally
assessed property shown on the assessment rolls has increased sufficiently to meet
the various monetary obligations. In effect, subsection 437A.15(6) grandfathered in
those TIF districts containing gas and electric property as of January 1, 1997, by
allowing those properties to be removed from the tax increment once they are no longer
needed to support the monetary obligations stemming from the urban renewal project.

In conclusion, it is our opinion that centrally assessed property, including
property assessed under chapter 437A, is not property listed on the assessment rolls.
Therefore, tax revenues generated from such property is not available for tax increment
financing under section 403.19.

- Sincerely,

Y YA

- JAMES D. MILLER
Assistant Attorney General
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RETIREMENT FUND FOR PUBLIC EMPLOYEES; Department of Administrative
Services: Offsets against state employees’ retirement fund. Iowa Code §§ 97B.39,
421.17(29) (2003), repealed and substantively reenacted as § 8A.504 by 2003 Iowa Acts, 80
G.A., ch. 148, § 86. Iowa Code section 8A.504 does not authorize the Iowa Department of
Administrative Services to offset any amounts paid or payable from the IPERS fund under
Iowa Code chapter 97B, except for purposes of enforcing child, spousal or medical support
obligations or marital property orders, and then only to the extent the obligations are
liabilities owed to a state agency, support debts enforced by the child support recovery unit
pursuant to Iowa Code chapter 252B, or such other qualifying debts, and subject to the
limitation regarding the maximum amount of allowable garnishment found in 15 U.S.C.
§1673(b). (Hardy to Anderson, Director, Iowa Department of Administrative Services,
10-20-03) #03-10-1 ‘

¥

October 20, 2003

Ms. Molly K. Anderson, Director
Iowa Department of Administrative Services
Hoover Building

State Capitol Complex
LOCAL

Dear Director Anderson:

An opinion has been requested from this office regarding the authority of the ITowa
Department of Administrative Services (IDAS) to offset amounts payable to participants in
the Jowa Public Employees Retirement System (IPERS) under Iowa Code chapter 97B
against debts owed by such participants to the State of Iowa. Specifically, we were asked to
address whether Iowa Code section 8A.504 authorizes the IDAS to offset monthly benefit
amounts owed by IPERS to retirees, refunds owed by IPERS to vested participants, and/or
refunds owed by [PERS to non-vested participants against debts owed to the state by retirees
and other participants.' For the reasons stated below, we conclude that Iowa Code section
8A.504 does not authorize the IDAS to offset any amounts paid or payable under Iowa Code
chapter 97B, including monthly benefit amounts owed to retirees, refunds owed to vested
participants and/or refunds owed to non-vested participants, except for purposes of enforcing
child, spousal or medical support obligations or marital property orders, and then only to the
extent the obligations are liabilities owed to a state agency, support debts enforced by the
child support recovery unit pursuant to Iowa Code chapter 252B, or such other qualifying
debts, and subject to the limitation regarding the maximum amount of allowable
garnishment found in 15 U.S.C. § 1673(b).

! Effective July 1, 2003, the offset function previously performed by the Iowa
Department of Revenue and Finance was shifted to the newly created Department of
Administrative Services. 2003 Iowa Acts, 80 G.A., ch. 148, § 86. The statutory provision
authorizing offset, previously contained in Jowa Code section 421.17(29), was repealed and
substantively reenacted as Code section 8A.504. Id.
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Iowa Code section 8A.504 empowers the IDAS to establish and maintain a
procedure, subject to certain limitations, “to set off against any claim owed to a person by a
state agency any liability of that person owed to a state agency . ...” (Emphasis added).
The very broad phrase “any claim owed to a person by a state agency,” viewed in isolation,
~ would appear to authorize the Department to offset any and all IPERS benefit payments or
refunds against any and all liabilities the recipient may owe to any state agency. However,
this single provision cannot be construed in isolation. Rather, applicable provisions of Iowa
Code chapter 97B, which govern the IPERS fund, must be considered as well in resolving
the questions presented. Iowa Dept. of Transportation v. Soward, 650 N.W.2d 569, 571
(Iowa 2002) (“if more than one statute is relevant, we consitler the statutes together and try
to harmonize them”); Metier v. Cooper Transport Co., Inc., 378 N.W.2d 907, 912 (Iowa
1985) (statutes dealing with the same subject matter are considered together).

In this regard, we first note that the IPERS fund is a special legislatively created
public employees’ retirement fund which consists of “all moneys collected under [Towa
Code chapter 97B], together with all interest, dividends and rents thereon, and shall also
include all securities or investment income and other assets acquired by and through the use
of the moneys belonging to this fund and any other moneys that have been paid into this
fund.” Towa Code § 97B.7(1) (2003). The IPERS fund is “separate and apart from all other
public moneys or funds of this state.” Id. Further, Iowa Code section 97B.7(3) (2003)
specifically states that all moneys paid or deposited into the IPERS fund are “to be used for
the exclusive benefit of the members and their beneficiaries or contingent annuitants as
- provided in [chapter 97B].” .

Moreover, there are certain additional statutory protections afforded to IPERS
participants. Specifically, lowa Code section 97B.39 (2003) provides, in relevant part:
‘ The right of any person to any future payment under [lowa
Code chapter 97B] is not transferable or assignable, at law or
in equity, and the moneys paid or payable or rights existing
under [lIowa Code chapter 97B] are not subject to execution,
levy, attachment, garnishment, or other legal process, or to the
operation of any bankruptcy or insolvency law except for the
purposes of enforcing child, spousal, or medical support
obligations or marital property orders. For the purposes of
enforcing child, spousal, or medical support obligations, the
garnishment or attachment of or the execution against
compensation due a person under this chapter shall not exceed

oYT OV

the amount specified in 15 U.S.C. § 1673(b).

(Emphasis added). We believe that the term “garnishment” as used in Iowa Code section
97B.39 would be found to encompass an offset under section 8 A.504. See Shine v. Iowa
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Dep’t of Human Serv., 592 N.W.2d 684, 688 (Iowa 1999) (holding that statute which
exempts workers’ compensation from “garnishment clearly embraces the concept of setoff”
authorized by the predecessor to section 8 A.504, section 421.17(29)(1997). Thus, it is our
opinion that section 8A.504, which would appear on its face to authorize garnishment via
offset of all IPERS payments or refunds, is in direct conflict with Iowa Code section 97B.39,
which specifically prohibits garnishment of any and all moneys paid or payable or rights
existing under Iowa Code chapter 97B, with only the enumerated and limited exceptions.?

Having so concluded, we are next required to look to applicable rules of statutory
construction in order to resolve the conflict and answer thejuestions raised. We begin by
recognizing that the “ultimate goal in construing statutes is to find the true intention of the
legislature.” Iowa Dept. of Transportation v. Soward, 650 N.W.2d at 571; American Home
Products v. Jowa State Bd. of Tax Rev., 302 N.W.2d 140, 142 (ITowa 1981) (the sole
“purpose of all rules of statutory construction is to ascertain the intent of the enacting
legislature™). In this regard, the Iowa General Assembly has specifically instructed that “[i]f
a general provision conflicts with a special or local provision, they shall be construed, if
possible, so that effect is given to both,” but that “[i]f the conflict between the provisions is
irreconcilable, the special or local provision prevails as an exception to the general
provision.” Iowa Code § 4.7 (2003). This principle applies even if the general provision is
the one most recently enacted. Lankford v. Allbee, 544 N.W.2d 639, 642 (Iowa 1996).3

> The IPERS fund is a qualified trust under 26 U.S.C. § 401(a). This means that all
payments into the fund and all accruals to the fund are done on a tax deferred basis. In order for
the fund to remain a qualified trust fund under the Internal Revenue Code, all moneys in the fund
must be used solely for the exclusive benefit of participants and their beneficiaries. Id. The
narrow and limited exceptions to this safe harbor rule which are presently found in Towa Code
section’97B.39 have their genesis in federal law. C.f. 42 U.S.C. §§ 666(b)(8); 666(c)(1)(G)(iii)
(federally mandated procedures for withholding child support payments from income must
provide for the attachment of public or private pension program payments). Therefore, those
exceptions should not pose a threat to the qualified status of the IPERS fund. However, any
expansion of the circumstances under which IPERS benefits may be used to offset debt could
threaten the tax deferred status of the fund. See 26 U.S.C. §§ 401(a)(7); 401(a)(13); and 411(e).

? The predecessor to Iowa Code section 8A.504, section 421.17(29), was added to the
Code in 1987. 1987 Iowa Acts, 72nd G.A., ch. 199, §§ 4-5 (eff. July 1, 1988). At that time,
there were no exceptions to the blanket protection found in Iowa Code section 97B.39. The
child, spousal, and medical support obligation exceptions were not added to Iowa Code section
97B.39 until 1992. 1992 Iowa Acts, 74th G.A., ch. 1195, § 501. The exception for marital
property orders was not added until 1996. 1996 Iowa Acts, 76th G.A., ch. 1187, § 10. “When a
material change is made in the language of a statute, it is presumed that the legislature intended
to alter the law.” Lankford v. Allbee, 544 N.W.2d at 641. Thus, it must be concluded that, prior
to 1992, IPERS funds could not be reached even for the purpose of collecting child, spousal and
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Applied here, this rule of construction means that the specific limitation upon the
transferability of IPERS rights contained Iowa Code section 97B.39 must be read to prevail
over the general section 8A.504 provision authorizing offset of claims owed by the state.
Consequently, except for the limited purposes of collecting child, spousal or medical support
obligations or marital property orders, the IDAS is specifically precluded by Iowa Code
section 97B.39 from using the offset program to reach any “moneys paid or payable” Iowa
Code chapter 97B. Such “moneys paid or payable” would clearly include all monthly
benefits, refunds to vested IPERS participants and refunds to non-vested IPERS participants -
since these are all paid or payable under various provisions of Jowa Code chapter 97B.
Moreover, even when IPERS funds can be reached for purposes of enforcing child, spousal,
or medical support obligations or marital support orders, the limitation regarding the
maximum amount of allowable garnishment found in 15 U.S.C. § 1673(b) applies. Finally,
it should be noted that there are additional applicable constraints on the use of the offset
procedure found in section 8 A.504 itself, wherein it is stated that offset can be used only to
collect debts which are owed to a state agency, which are support debts being enforced by
the child support recovery unit pursuant to Towa Code chapter 252B, or such other qualifying
debt. ~

Our conclusion is further supported by the rule of construction which states that,
where exceptions are stated in a statute, it must be presumed that no further exceptions
apply. Marcus v. Young, 538 N.W.2d 285, 289 (Iowa 1995) (“legislative intent is expressed
by omission as well as by inclusion, and the express mention of one thing implies the
exclusion of others not so mentioned”). Iowa Code section 97B.39 contains specific
exceptions from the safe harbor afforded IPERS funds thereunder. Under this section, the
only circumstances in which moneys paid or payable under IPERS are subject to execution,
levy, attachment, garnishment or other legal process is when the collection is for the purpose
of enforcing child, spousal, or medical support obligations or marital property orders. It
must be presumed, therefore, that the Iowa legislature intended to preclude the fund created
under the authority of lowa Code chapter 97B from being reached for any other purposes via
offset.*

In conclusion, it is our opinion that section 8 A.504 does not authorize the lowa
Department of Administrative Services to offset any amounts paid or payable from the

medical support obligations or enforcing marital property orders. Id.; see also 1962 Op. Att’y
Gen. 367.

* The Jowa Department of Revenue and Finance, the agency which administered the
offset program under section 421.17(29) prior to July 1, 2003, recognized in administrative rules
that certain state funds are unavailable for offset since they are exempt from collection
procedures and that IPERS “[is one of the] funds exempt from collection.” 701 Iowa Admin.
Code 150.2(3).
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IPERS fund under Iowa Code chapter 97B, except for purposes of enforcing child, spousal
or medical support obligations or marital property orders, and then only to the extent the
obligations are liabilities owed to a state agency, support debts enforced by the child support
recovery unit pursuant to Iowa Code chapter 252B, or such other qualifying debts, and

subject to the limitation regarding the maximum amount of allowable garnishment found in
section 15 U.S.C. § 1673(b).

Sincerely,

, j
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LUCILLE M. HARDY -
Assistant Attorney General
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